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Highway Legislation
By jo M.

FERGuSON*

Possibly the most far-reaching legislation passed by the 1954
session of the General Assembly was Senate Bill 137,1 whichestablished the Kentucky Highway Authority. This body will
consist of eight ex-officio members and eight members appointed
by the Governor for staggered terms, one member being appointed from each Congressional District. The group of citizen
members thus appointed will be bipartisan in nature. At least
four members must be appointed from the minority party. The
Authority will conduct its ordinary business through an executive
committee of five members,2 and an Executive Secretary, who
3
shall be its "chief executive officer."
The Authority is a public corporation and created for the
stated purpose of "acquiring, constructing, reconstructing, improving, equipping, furnishing, maintaining, operating, leasing
and financing public highways" and other highway structures.4
Its only revenues will be derived from the sale of bonds and
from the rental of its roads to the Department of Highways. The
latter agency is authorized by the Act to transfer certain of its
highways to the Authority "for consideration, either nominal or
reasonable."5 The Authority will issue bonds for the purpose of
financing the reconstruction or extension of these highways, 6 and
will then, probably through the agency of the Department of
Highways, construct the new roads. Upon completion, the Authority will rent them to the Department under lease agreements
for terms up to forty years, and for rentals sufficient to cover the
retirement of the bonds. The roads will be free-ways, and no
tolls may be charged thereon.7
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The bonds issued by the Authority, according to the statute:
.. . shall not be deemed to constitute a debt of the Commonwealth or of any political subdivision thereof, or a
pledge of the faith and credit of the Commonwealth or
of any political subdivision thereof; but shall (1) if issued
with a pledge of the faith and credit of the Authority, be
payable only out of the available unencumbered resources
of the Authority, or (2) if issued with a pledge of the
rentals, receipts and other income of any project or projects,
be payable solely from such rentals, receipts and other
income, which may be segregated from the otherwise unencumbered resources of the Authority...8
In its lease agreement with the Authority, the Highway Department may pledge payment of rentals only from current resources of the Department, if availableY Current resources are
defined as the funds appropriated to the Department by the
General Assembly, except that portion of the gasoline tax set
aside for rural roads, and certain other minor exceptions.1" The
Department is permitted, however, to pledge as security for the
payment of its rentals "such revenues as it may receive which
are limited in application to highway purposes by sec. 230 of the
Constitution."'
The Act contained an emergency clause and became effective
on March 22, 1954, when it was signed by the Governor. The
Governor felt that the constitutionality of the Act should be
tested, however, and he therefore refused to make the appointments necessary to establish the Authority as a going concern.
Thereupon the Commissioner of Highways, to whom many duties
had been delegated by the Act in his capacity as Commissioner
and also as ex-officio member of the Authority, brought a declaratory judgment action in the Franklin Circuit Court against the
Governor to obtain a judicial construction of the Act. A former
Attorney General intervened as a taxpayer to contest the constitutionality of the Act and he was also joined by other able
counsel as amicus curiae. An eminent bond attorney intervened
on the side of the plaintiff in behalf of the Kentucky Good Roads
Federation, which had originally sponsored the Act.
The real questions which were brought into issue were these:
(1) Will the bonds of the Authority or the leases of the
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Highway Department with the Authority, create an
indebtedness of the Commonwealth in violation of the
Constitution?

(2) Does the Constitution prevent the pledging by the
Highway Department, as security for its rental payments, of revenues set aside for highway uses by the
1945 "anti-diversion" amendment to sec. 230 of the
Constitution?
(3)- Does the Constitution prevent the Commonwealth from
entering into a covenant with contracting parties that
the Authority will not be abolished or emasculated
until contracts have been performed?
Arguments in favor of the constitutionality of the Act relied
upon the conditional nature of the pledge of payment, and upon
the "special fund" theory as exempting highway monies from the
indebtedness restrictions of sec. 49 and see. 50 of the Constitution. Franklin Circuit Court, however, held the Act unconstitutional in its entirety in an opinion handed down on July 17, 1954.
An appeal has been taken, and it is expected that the case will
be heard by the Court of Appeals during its fall term.
Among other highway legislation in this session, a pair of
Acts relating to toll bridges possess considerable local importance.
The newly amended KRS 180.180 now authorizes payment of
costs of operation and maintenance of a bridge out of toll collections, if permitted by the trust indenture.'" KRS 180.106 authorizes reimposition of tolls on interstate bridges in some cases
for the purpose of repairing, enlarging, or reconstructing such
bridges.' 3 KRS 180.105 permits the grouping of all interstate
bridges in the Cincinnati area into one project, if combined with
the construction of a new bridge.14 Toll collections from all
these bridges would thereupon become available to pay off bonds
issued for the construction of the new bridge and for reconstruction of any of the old ones.
Other legislation affecting highways was minor. The period
of postponement of jury trials in condemnation cases was lengthened,' 5 and the Commissioner of Highways was empowered to
divide his department into such divisions as he might deem necessary, and certain obsolete provisions were removed.
Chapter 202, 1954 Acts of the General Assembly.
Chapter 199, See. 2, 1954 Acts of the General Assembly.
" Chapter 199, Sec. 1, 1954 Acts of the General Assembly.
"Ky. REv. STAT. 177.087; Chapter 243, 1954 Acts of the General Assembly.
"Ky. RPv. STAT. 176.020; Chapter 242, 1954 Acts of the General Assembly.

